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    COLAB SAN LUIS OBISPO COUNTY 

PRIOR ACTIONS AND COMING ATTRACTIONS REPORT 

WEEK OF MAY15-21, 2011 

 

 

BOARD OF SUPERVISORS 

Board of Supervisors Meeting of May 10, 2011 (Completed)   

 

Transfer Of Development Credits.  The Board approved the changes to the Transfer of 

Development Credits (TDC's) on a 3 to 2 vote with Supervisors Mecham and Teixeira 

voting no. Please see last week's Prior Actions Report on the COLAB SLO Web site for 

background and an explanation of the theory of how TDC's work. The Central Coast Home 

Builders Association, five individuals involved in real estate, construction and development 

and COLAB SLO opposed the new mandatory provision which now requires that 

subdivision of properly zoned land in the rural area purchase one credit for each new lot 

created. This provision applies even though the land is already zoned for the subdivision. 

The changes adopted by the Board include: 

"1. Limit new sending sites to only those areas that are located   within the existing 

community based- programs - the South County Area and South Atascadero Area. 

2. Limit receiving site locations to be within existing urban and village reserve lines, or 

within existing community-based programs which include the South County area and South 

Atascadero area. 

3. Additional Uses for Credits: General Plan Amendments. Require the retirement of credits 

for when a property owner requests to change a land use category which would result in an 

increase over what is currently allowed. 

4. Additional Uses for Credits:  Rural Subdivisions. Require retirement of credits for 

subdivisions that meet current parcel sizes but are located outside urban and village areas. " 

Item four (4) is a real problem. It means that if a rural owner has a parcel currently zoned 

for a particular lot size, he/she may not subdivide it without purchasing a credit for each 

additional lot. In other words, if you have a 40 acre parcel that is currently zoned for 20 acre 

lots, you cannot split it unless you purchase a credit. Where is the legal nexus for this 

exaction? The actual imposition of this requirement on a subdivision is an illegal taking of 

private property.  
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RECOMMENDATION 

During the meeting COLAB SLO united with others and presented our joint 

recommendation and supporting reasoning: 

1. Delete the clause that properly zoned land divisions require the retirement of 

development credits (Section 22.24.070.B.2). 

2. Delete miscellaneous cross references to this section. 

REASONS FOR THIS RECOMMENDATON 

1. It's a taking. Requiring a developer to pay an unlimited, indeterminate price to utilize 

his/her properly zoned land violates his/her 5th Amendment rights.  

2. It's capricious. The proposed change applies only to property in two areas (South 

Atascadero and South Inland Planning Area) 

3. It’s unreasonable. If development credits are available for retirement, a developer must 

buy them, at whatever price demanded, with no stated price limit. 

4. It's arbitrary. If no credits are available, a developer can be (but not need be) exempted 

from the requirement, apparently at the TDC Administrator's discretion. 

5. It's inconsistent. If one developer is required to buy needed credits, and thus buys all that 

are available, the next developer is excused from the requirement.  

6. There is no nexus. The present existence of lots in a Planning Area has no rational 

connection to whether a particular parcel of properly zoned land can be subdivided in 

accordance with that zoning. 

7. It won't accomplish any "smart growth objective." The exceptions in the proposed 

change, and the limited credits available, virtually assure the procedure will be little used.  

8. It will cause expensive litigation, for all the reasons listed above. 

There was considerable discussion by the 3 supporting Board members about the benefits of 

the changes. County Counsel was brought into the discussion to opine that the new 

mandatory clause does not constitute a taking. His reasoning is that the existing zoning on a 

parcel does not constitute an entitlement and that land must go through the discretionary 

process to be subdivided. This was accompanied by an attempt by the Board majority to 

draw a nexus between preventing rural development (which they assert is more costly and 

inefficient than urban development) and smart growth and forcing growth into urban areas. 

We believe this is a far leap. First of all, using a theory like smart growth  as the nexus is 

not the same as reviewing a proposed subdivision for safety and health issues such as water, 

sewer/septic, or access and availability of emergency services. How does preventing a 

homeowner in a rural area from splitting a lot so as to provide a home for his children and 

grandchildren serve an alleged public interest of efficiency and "smart growth"? Secondly, 

the asserted economic nexus justification that concentrated urban development is 

economically more efficient has not been demonstrated in any   analysis or substantiated 
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findings in San Luis Obispo County. (In fact the County did not even conduct a full CEQA 

EIR or even an EIS on prior to adopting its smart growth ordinance). How would they 

know?  Dense urban development requires massive infrastructure expenditures, subsidized 

public transit, intense police patrol,  expensive specialized firefighting services ( aerial 

tower trucks, urban search and rescue vehicles, and the staffing to operate them), code 

enforcement, intense street cleaning, structured parks and recreation services, etc. 

Additionally the close physical proximity and friction of urban living results in the demand 

for intensive public health, mental health, homeless, social, and other services.  During the 

discussion some Board members actually asserted that the rural lifestyle was being 

subsidized by the County's urban residents.  

Supervisor Gibson actually floated a proposal to require that a purchaser of credits be 

required to purchase 2 or 3 credits for each new lot created. This did not attract support of 

the other Supervisors. 

Several speakers pointed out that the clause in the preamble of the existing ordinance, which 

states that the program is voluntary, would no longer be true because the new rural 

requirement is mandatory. The Board summarily dealt with this by eliminating one of two 

sentences which stated that the program is voluntary. Curiously, they left an accompanying 

sentence within the ordinance which states that the program is voluntary.  

 Disturbingly, it was revealed during the meeting that there is going to be a Phase II TDC 

effort. This was not mentioned in the Board agenda item. It was clear that some Board 

members did not know that there is to be a Phase II.  

Finally, Supervisor Hill expressed confusion that conservatives oppose "smart growth". He 

reasoned that since "smart growth" is more financially efficient than historic development 

patterns, conservatives should be supporters. In this regard it is suggested that Supervisor 

Hill, The Board of Supervisors, and anyone else interested in contemporary underlying 

conservative principles should read (or reread) F. A. Hayek's classic The Constitution of 

Liberty.   This work was a staple at better universities before academic political correctness 

Sovietized free inquiry and debate in our higher education system.  Hayek is one of the 

founders of the modern conservative movement (although he did not consider himself a 

conservative. He saw "resistance to the collectivist tide" as …"essentially forward 

looking").  The Constitution of Liberty has a chapter on "Housing and Town Planning." 

Within that Chapter, Hayek uses the post-World War II British Labor Government's attempt 

to impose a complex set of regulations, credits, and exactions on all development through 

the British Town and Country Planning Act of 1947 as an example of bad policy.  In a 

perfect sentence that leads into the section describing the failures of that program he states , 

"The administrative despotism to which town planners are inclined to subject the whole 

economy is well illustrated by the drastic provisions of the British Town and County 

Planning Act of 1947." He concludes the section with "All endeavors to suspend the market 

mechanism in land and to replace it by central direction must lead to some such system of 

control that gives authority complete power over development. The abortive British 

experiment has not attracted wider attention because, while the law was in force, the 

mechanism which its administration required never came into full operation. The law and 

the apparatus required to administer it were so complex that nobody but an unfortunate few 

who got caught in its meshes ever came to understand what it was about." The book is 
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important because it exposes how seemingly beneficial government programs ultimately 

undermine human initiative, democracy, true equality, and liberty.  

Will the County ever actually be able to establish the apparatus to administer all the 

complexities and components of "smart growth"? How many people will be "caught in its 

meshes?" 

Publication Procedures: Legal Requirements.   No one took any notice of the retroactive 

approval of the noticing exception and it was approved unanimously on the consent agenda. 

Notices of various County actions such as Land Use Code amendments require publication 

in a newspaper. Because some matters are so lengthy, the law provides a procedure to allow 

publication of a summary notice. However, the Board of Supervisors must authorize the 

summary notice by a vote on its agenda. In the case of the TDC matter above, a summary 

notice was published on April 29, 2011.  The problem is that the staff came to the Board on 

May 10, 2011 (item A- 5) to request authorization for the summary publication which had 

already taken place. What if the Board had wanted more detail? Since this matter, in part, 

attacked a 5th Amendment right, it should probably have received more widespread notice 

and attention.  Was the publication even legal since the Board approved it after the fact? 

Board of Supervisors Meeting of March 17, 2011(Scheduled)   

Labor Law Suits. Last year after labor negotiations with the Deputy Counsel Association 

(DCCA) and San Luis Obispo Government Attorney's Union (SLOGAU) reached impasse, 

and in accordance with Meyers-Milias-Brown Act (The State's local government labor 

relations act), the County imposed a settlement. The two groups have sued the County, and 

additional funding of $108,000 for expert outside counsel is required to work the case. It is 

appropriate that the Board hang tough in bad economic times and not surrender , as has 

happened in many local jurisdictions and especially the State.  

It is incomprehensible that State law allows highly compensated managerial level 

professional employees (some of whom are the County government's own lawyers and some 

who are its independent criminal prosecutors) to be members of a union. What would you 

do if your lawyer unionized and sued you over his or her fee rates? How can management 

professionals have an interest different from their employer?  

Economic Vitality Corporation (EVC) $190,000 Contract.  This contract provides for the 

EVC to begin implementation of the Countywide Economic Development Strategy which the 

Board approved in January. Interestingly, the contract is for fiscal year 2010-11, which is 

almost over. At the heart of the scope of services are the actual tasks the EVC will perform 

to create economic activity and growth. The Board report cites the implementation goals of 

the Clusters in the Plan as the key activities. Examples of work tasks include, "Secure the 

services of a professional facilitator/project manager to lead each cluster team during early 

implementation of the project." Another is "Schedule an initial meeting of each cluster team 

to kick off the implementation phase." Similarly one of the work products is to "Recruit 

additional champions and implementation partners from the business/private sector to 

ensure that each cluster team is populated by relevant and engaged members."  
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Hopefully, all this organizing activity might eventually result in such outcomes as the 

Specialized Manufacturing Cluster generating real high technology factories that make solar 

panels, light emitting diode light bulbs, communication and computing devices, medical 

devices, agricultural equipment, directed beam weapons and other products that are in 

demand. How and where the factories will be sited and permitted is a question. There 

certainly appears to be quite a bit of vacant industrial and commercial space at the San Luis 

Obispo Airport and various corporate parks. Similarly, the Recreation and Accommodation 

Cluster could facilitate development of destination resorts, themed restorations of 

underutilized commercial strips, and new activities/attractions such as horseracing with 

pari-mutuel betting (a $4.5 billion dollar per year California industry). A quick trip to 

Keeneland Racing outside of Lexington, Kentucky (a very pretty place) would demonstrate 

the multipliers in this one. They already raise the horses in Creston. 

The Board item narrative sums up the justification for this $190,000 expenditure with: "A 

greater appreciation of our assets, deficits, and foundational knowledge of how systems 

interconnect is emerging from the initial discussion, laying the groundwork for future 

communication and cooperation between agencies and industry. As such, the San Luis 

Obispo region will be better positioned to leverage resources, reduce duplication, and target 

meaningful interventions as we deploy available resources." 

I'd bet my money on Coastal Kat in the 5th at Madonna Downs. (The landmark resort and 

highway interchange are already in place). 

$1,348,864 Fish Ladder. Cambria (Santa Rosa Creek) is getting a new fish ladder. The 

public benefit is reported as providing "a more livable community by enhancing steelhead 

habitat." (But don't eat one, it's a $10,000 fine -- an endangered species "take".)  

Third Quarter FY 2010-11 Financial Report.   The current year budget is pretty much on 

track. As we noted in earlier reports, Public Health, the Parks Department, Public Defender, 

and County Counsel have required or will require transfers to balance due to a combination 

of departmental revenue shortfalls or workload spikes.  These higher costs are offset by a 

combination of savings in other departments and/or revenues performing above budget 

estimates.  

Proposed FY 2011-12 Budget. The proposed Annual Operating Budget has been published 

and will be placed on the public record during the Board meeting per the requirements of 

the State Budget Act. The first hearing on the Budget will be on Monday June 13, 2011. The 

new Budget totals $449.6 million and is reportedly "flat" in comparison with the current 

year budget. The General Fund portion is $376.9 million and decreases several million from 

the current year total.  COLAB will conduct an analysis and report. 

The consideration of the annual operating budget is one of the most important policy acts 

for any governmental jurisdiction. More than numbers, dollars, and employee counts, this is 

the process by which the governing body sets and enforces its policy by funding its 

priorities. The funding for smart growth, the Climate Action Plan, implementing the 

Conservation and Open Space Element, and all the other components of the County's 

massive land use regulatory program are included. All those who support a more fair and 
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reasonable architecture of regulation should be prepared to take time to make their voices 

heard during this crucial period.  

Los Osos Waste Water Project $173,398,416.   This item creates the project budget of 

$173.4 million, authorizes $23 million of interim financing, repays the County for $8.2 

million which were advanced to date from other funds, and authorizes a $4.9 million 

consulting contract with Camp Dresser & Mckee, Inc. of Sacramento to design the 

collection system. The interim financing is necessary because the US Department of 

Agriculture, which is financing part of the project with an $83.2 million dollar loan, will not 

let the County take down the loan until construction contracts are awarded. The County 

obviously cannot award construction contracts until it has designed the plant, the collection 

system, and the disposal system. Accordingly, it is issuing $23 million in bond anticipation 

notes (BANS) to cover the advance engineering costs and reimburse its costs to date.  Once 

construction contracts are issued, the BANS will be defeased with proceeds from the USDA 

loan. 

OTHER GOVERNMENT ENTITIES 

Planning Commission Meeting of May 12, 2011 (Completed)  

Topaz Solar Power Plant Approved.  The Commission approved the Topaz Solar Farm, LLC 

application for what is now a 500 megawatt (MGW) industrial scale solar plant on 6,730 

acres. Opponents have 14 days in which to file an appeal to the Board of Supervisors.  

 

 

IMPORTANT NOTICE: SUPPORT OUR FRIENDS 

HOME BUILDERS ASSOOCIATON DINNER                                                               

THURSDAY, MAY 19, 2011                                                                                                    

EDWARDS BARN IN NIPOMO                                                                                                          

1095 POMEROY ROAD 5:30-9:30 PM 

Speaker is Sacramento Newspaper Columnist Dan Walters                                                                            

Beef and Chicken BBQ Dinner, No Host Beer and Wine Bar, Silent Auction, $75 per 

person.  Call Jerry Bunin, Home Builders Executive Director 805 546 -0418 for tickets. 

 

 

 

 


