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COLAB SAN LUIS OBISPO COUNTY 

WEEK OF FEBRUARY 25-March 3, 2012 

 

INSIDE THIS UPDATE: 

 

SAVE THURSDAY, MARCH 22, 2012 FOR COLAB SLO’S ANNUAL 

DINNER AND AUCTION                                                                                         
CALL 548-0340 FOR TICKETS 

              PLANNING COMMISSION: HUASNA VALLEY                                   

      OIL APPLICATION CONTINUES TO MARCH 8, 2012                               

               (ARE ANYONE’S PROPERTY RIGHTS SAFE?) 

NO MATTERS OF POLICY CONCERN ON BOARD OF SUPERVISORS    

                          AGENDA FOR February 28, 2012     

    

                                                        ALERT                                                             

           MAJOR ASSAULT ON FARMING, RANCHING                                             

                               AND PRIVATE PROPERTY                                                                                                                          

  

    CENTRAL COAST REGIONAL WATER QUALITY CONTROL BOARD     

 CONSIDERATION OF THE UPDATED AGRICULTURAL ORDER                         

   MARCH 14, 2012, 9:30 AM, AT SLO EMBASSY SUITES HOTEL      

                   333 MADONNA ROAD, SAN LUIS OBISPO 

 

Board of Supervisors Meeting of Tuesday, February 28, 2012 (Scheduled) 

There are no items of significant policy interest related to COLAB concerns on the February 

28, 2012 agenda. 

But a Bit of Irony:  At the County’s request, Supervisor Gibson was appointed to the 

Diablo Canyon Independent Peer Review Panel, which is supposed to make sure that PG&E 

does a proper job of reviewing seismic issues related to Diablo Canyon Nuclear Plant 

relicensing. He has been attending the meetings, which take place in San Francisco. 

Ironically, the Board is involved in litigation opposing PG&E’s request to the California 

Public Utilities Commission for a rate adjustment (which it discusses in closed session) to 
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help cover the costs of the expensive scientific studies. Betcha the Peer Review Commission 

isn’t eating at Mel’s Drive-In or staying overnight at the Capri Motel.   

 

Planning Commission Meeting of Thursday February 23, 2012 (Conducted and 

Continued to Thursday March 8, 2012) 

Excelaron Oil Company Proposed Development of 12 Oil Wells In a Previously 

Developed Oil Field in the Huasna Valley. The Planning Commission conducted the 

hearing, which lasted for four hours. There were 70 speakers. Surprisingly, although 

outnumbered by opponents, a sizable minority of the speakers supported the project. Many 

of these were not part of the Excelaron development team. The public comment filled the 

entire afternoon. For this reason, the Commission continued the hearing until March 8, 

2012, when it is expected that they will ask their questions, deliberate, and perhaps deny or 

approve the project. 

The key issue is that since the oil site was taken out of production, the Huasna Valley has 

attracted a number of ranchettes largely inhabited by people seeking a rural western lifestyle 

and who wish to maintain the Valley in as pristine a condition as possible. There are also 

ranching and farming families who have lived there for generations. At the same time, there 

are a number of individuals who hold the mineral rights and who would like to see the site 

developed.  The site is on a hillside above the valley floor and is relatively remote from all 

residences except one, which is reportedly 1200 feet away. The residents are worried about 

spills, truck traffic, construction noise, dust, and fugitive light from the site. They are also 

worried that if the project is successful, there could be incentive to seek other sites in and 

around the valley in the future 

One dilemma for the Commission (and ultimately the Board of Supervisors -- no matter 

what happens someone will appeal) is the mineral rights on the one hand, and the high-end 

residential/agricultural nature of the community on the other. If the project is denied, can 

mineral rights owners throughout the County expect denials in the future if their property is 

near ranchettes and/or agriculture? Some opponents argued that the surface rights of owners 

of recent development trump the mineral rights of older owners. 

Another dilemma for the decision makers relates to the scale of the development in relation 

to the entire Huasna valley. It appears quite small. Certainly there are many examples of oil 

development in California coexisting with expensive neighborhoods. Goleta, Los Olivos, 

Carpenteria, Orcutt, Brentwood (LA), Century City (LA), Beverly Hills, Huntington Beach, 

and others contain examples. 

A further concern is that the staff recommendation for denial may have mischaracterized the 

EIR in some cases. The staff recommends denial for the reasons summarized below: 

 

 It would violate the Visual Resources Goal of the Conservation and Open Space 

Element (COSE) of the General Plan, which requires that “The natural and historic 

character and identity of rural areas will be preserved.” 
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 It would violate the Noise Element of the Plan: Nighttime noise (while the wells are 

being drilled) exceeding 45 decibels. 

 It would violate the Noise Ordinance because it would generate noise outside of the 

7AM-10PM window. 

 It would constitute a High Fire Hazard because of steep terrain and flammable 

vegetation. It involves flammable materials -- oil and propane.  There is reduced fire 

access when Twitchell Reservoir is flooded because one the two access roads goes 

through an area subject to flooding. There is insufficient onsite water for firefighting. 

 It is not compatible with the neighborhood, which is listed as “very quiet.” The oil 

wells will emit odors, will be visible, and will have “proximity to existing 

evidences” 

 

 

A problem is the EIR did not characterize these conditions as unmitigatable impacts in each 

case.  Several lawyers who were supportive of denial (not necessarily representing 

opponents) argued that the Commission has broad discretion to deny or approve the project 

on the basis of the overall Plan of Development. So, on the one hand the County is doing 

everything it can to prohibit rural ranchette and estate development and thereby to restrict 

owners’ property rights. However, at the same time the staff is claiming that rural ranchette 

development is superior to existing long held mineral property rights.  

Are any property rights safe in San Luis Obispo County? 

 

Air Pollution Control District (APCD) Workshop of Thursday February 23, 2012, 

10AM, 2333 Meadow St.  San Luis Obispo (Completed) 

Proposed Greenhouse Gas Thresholds and Supporting Evidence. This workshop (not a 

hearing) took place to receive input about the revised version of the Thresholds document. It 

appeared that all the attendees were representatives of cities, the County Planning 

Department, land use professionals who represent permit applicants, industry associations, 

and COLAB.  

The proposal is for the APCD to adopt certain greenhouse gas thresholds that would apply 

to new proposed residential, commercial, and industrial projects. Permitting entities (the 

County and the seven cities) would have to consider the threshold levels as part of the 

required California Environmental Quality Act (CEQA) review during their review of 

project applications. The bottom line is that projects that are likely to exceed 1150 metric 

tons of CO2e per year and/or 4.9 metric tons per resident, and/or employee per year would 

have to change their project to comply.   Changes could include making the project smaller, 

including a variety of green building features, making the project less car friendly (charging 

more for a parking space/eliminating parking, giving out transit passes, etc.) , and/or placing 

the project in dense urban areas near transit and within walking distance to stores and 

schools. Of course all of these features add cost, which can ultimately render projects 



4 

 

infeasible. Accordingly, this regulation constitutes a new front in the land use regulation 

process and has potential costs and negative economic and job suppressing impacts. 

Background: The document itself is somewhat technical and is subject to analytical 

dispute. More importantly, the document is a very good example of how international and 

global climate change doctrine is being woven into the fabric of land use regulation and 

public policy in San Luis Obispo County. On this account it is worth a visit to: 

http://www.slocleanair.org/business/pdf/2011/GHG/Draft_GHG_Thresholds_and_Supportin

g_Evidence_2-15-12.pdf  

   

It is also a good tutorial on the history of greenhouse gas regulation in California and the 

underlying philosophy.  For example, the document unabashedly invokes United Nations 

protocols as a scientific and regulatory justification for its adoption: “according to Article 2 

of the United Nations Framework Convention on Climate Change (UNFCCC, ‘Avoiding 

Dangerous Climate Change’ means stabilization of greenhouse gas concentrations in the 

atmosphere at a level that would prevent dangerous anthropogenic interference with the 

climate system.” The APCD report goes on to state, “Dangerous climate change defined in 

the UNFCCC is based on several key indicators including the potential for severe 

degradation of coral reef systems, disintegration of the West Antarctic Ice Sheet, and shut 

down of the large-scale, salinity- and thermally-driven circulation of the oceans.”  

                                           

                                                             ALERT 

CENTRAL COAST REGIONAL WATER QUALITY CONTROL BOARD 

(CCRWQCB) MEETING of MARCH 14, 2012 9:30 AM, SLO EMBASSY SUITES  

The Board may well adopt the revised Agricultural Order (the Order) requiring farmers and 

ranchers to plan, schedule, and implement expensive measures to remove nitrates, dissolved 

solids, and other materials from water that runs off of their fields or that percolates back 

into the ground under their fields. It may also certify the accompanying Environmental 

Impact Report (EIR). The official title of the Order is Conditional Waiver of Discharge 

Requirements For Discharges From Irrigated Lands. The Board Chairman has ruled that 

no more written comments on this matter will be received or considered by the Board. 

Verbal public comment will be allowed AND LIMITED TO 2 MINUTES. GROUPS 

REQUESTING MORE TIME MUST FILE THEIR REQUEST BY March 5, 2012 BY 5 PM.  

The Order would apply in Santa Barbara, San Luis Obispo, Monterey, San Benito, and Santa 

Cruz Counties. 

The Order itself contains 58 pages of detailed rules, standards, and compliance schedules. 

The accompanying Monitoring Requirements document contains 78 pages.  

It has been estimated that implementation could cost agriculture $250 million and force 

some farms out of business. It should be noted that the Resolution certifying the EIR finds 

that, “With respect to Agricultural Resources, the Final SEIR concludes that the adoption of 

http://www.slocleanair.org/business/pdf/2011/GHG/Draft_GHG_Thresholds_and_Supporting_Evidence_2-15-12.pdf
http://www.slocleanair.org/business/pdf/2011/GHG/Draft_GHG_Thresholds_and_Supporting_Evidence_2-15-12.pdf
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the proposed alternative could result in some economic and social changes but there was 

insufficient evidence to conclude that the economic changes would result in significant 

adverse physical changes to the environment.” This is in spite of hours of expert testimony 

and written submittals to the contrary. Moreover, the Board does not consider the 

accumulative impacts of regulations and fees being proposed proposed by the counties, air 

pollution control districts, councils of governments, and other State and Federal agencies . 

The fact that the meeting has been scheduled for the Embassy Suites (probably one of its 

large ballrooms) means that Water Control Board could be expecting more attendees than 

can be accommodated in its large meeting room at its Aero Vista Place headquarters next to 

the airport. 

After several years of discussion and some stonewalling by the Water Board staff, the staff 

strongly rejected the agricultural community’s Draft Proposed Alternative Agricultural and 

Environmental Alternative and recommends that the Board immediately adopt the 

September, 2011 staff version of the Order. There are no estimates provided of the staffing 

additions, staffing costs, or fees required to implement this program. There is no 

independent economic impact analysis. 

The staff report summary, quoted at some length below, is illustrative of the clear intent by 

staff to force this through to immediate adoption and to reject the input of the agricultural 

industry out of hand:  

STATE OF CALIFORNIA 

REGIONAL WATER QUALITY CONTROL BOARD 

CENTRAL COAST REGION 

STAFF REPORT FOR REGULAR MEETING OF MARCH 14-15, 2012 

Prepared on February 22, 2012 

ITEM NUMBER: 4 

SUBJECT: Recommendation to Renew an Updated Conditional Waiver of Waste Discharge 

Requirements for Discharges from Irrigated Lands, Order No. R3-2012-0011 

1.0 SUMMARY 

The purpose of this Staff Report is to provide background information and to recommend 

that the Central Coast Regional Water Quality Control Board (Water Board) renew the 

proposed updated 2012 Conditional Waiver of Waste Discharge Requirements for 

Discharges from Irrigated Lands (Draft 2012 Agricultural Order), associated Monitoring 

and Reporting Program (MRP), and Resolution to Certify the Subsequent Environmental 

Impact Report (SEIR). 

The Water Board’s mission is: 
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To preserve, enhance, and restore the quality of California’s water resources, and ensure 

their proper allocation and efficient use for the benefit for present and future generations.  

Since the issuance of the initial Agricultural Order in 2004, the Water Board compiled 

additional and substantial empirical data demonstrating severe groundwater and surface 

water pollution caused in large part by irrigated agricultural practices, including the 

following: Large-scale degradation of drinking water aquifers due to nitrate from fertilizer 

use, and a corresponding increasing risk to public health in areas with intensive irrigated 

agriculture. Widespread surface water and sediment toxicity due to pesticides. Widespread 

degradation and loss of riparian and wetland habitat. 

The data show that these problems are severe and getting worse, especially with respect to 

degradation of drinking water aquifers and the resulting threat to public health in rural 

areas. Staff is proposing that the Water Board renew an updated Draft 2012 Agricultural 

Order that requires measurable pollutant load reduction to surface water and groundwater, 

and allows dischargers the necessary flexibility to achieve compliance and resolve the 

severe water quality problems in the agricultural areas of the Central Coast Region. 

The current process to renew the 2004 Agricultural Order began in August 2008, and has 

been the most extensive public process in the history of the Central Coast Water  Board. 

Item No. 4 2 March 14-15, 2012 

During the last three and a half years, Water Board staff issued five draft orders and 

associated staff reports, held six public comment periods, held six public workshops and 

hearings before the Board, convened or participated in over 60 outreach events, had 

hundreds of discussions with stakeholders, and made hundreds of changes to the original 

draft order. Water Board staff made the vast majority of changes to its initial draft order in 

response to comments from agricultural organizations. This is discussed further in Section 

3.3 in this staff report. 

This staff report emphasizes the need for an updated order, and summarizes the order 

renewal process, stakeholder outreach and public input opportunities, and public comments 

and staff’s responses. In addition, this staff report discusses  staff’s recommended Draft 

2012 Agricultural Order (Attachment 1) and Monitoring and Reporting Program 

(Attachment 2). The content of the Draft 2012 Agricultural Order is discussed in Section 4.1 

and 4.3 of this staff report. Much of the information included in this staff report is available 

in greater detail as part of past Board Meetings, and references to the previous information 

are provided. 

In some cases, comments in objection to the Draft 2012 Agricultural Order appear to result 

from specific misconceptions about the order, including, for example: numbers and types of 

growers in the various tiers, how requirements apply to growers in the various tiers, 

nutrient management requirements, third-party groups and enforcement of the order, 

especially related to individual discharge monitoring. Explanations to clarify these and 

other common misconceptions are discussed in Section 4.4 of this staff report.  

During the process to renew the Agricultural Order, the Water Board received alternative 

proposals from agricultural and environmental groups, referred to in this staff report as 
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Agricultural Proposal and Environmental Proposal, respectively. Given the dramatic 

differences between the Agricultural Proposal and Water Board staff’s Draft 2012 

Agricultural Order, staff compared the two proposals in detail. Staff’s comparisons are 

included in the March 17, 2011 Board Meeting Staff Report and the Addendums to the Staff 

Report released on July 8, 2011 and August 16, 2011. This is also discussed in Section 3.5 

of this staff report. 

Staff also evaluated the Agriculture Proposal relative to the Water Board’s policies, plans, 

and the Porter Cologne Water Quality Control Act (which is the foundation of the Water 

Board’s authority and responsibility). The Agricultural Proposal does not comply with these 

plans, policies and law. Therefore, staff cannot recommend the Agricultural Proposal as a 

legal or appropriate alternative (this is explained in more detail below in Section 3.5). 

However, staff did incorporate some important Agricultural Proposal concepts into staff’s 

Draft 2012 Agricultural Order. Staff added or clarified language to make clear that 

coalitions, cooperative implementation and treatment efforts, alternative monitoring 

approaches for cooperative implementation efforts, and aggregated reporting are allowed 

in the Order. Note that such alternative monitoring efforts must be designed to allow the 

Water Board to evaluate practice effectiveness and include pollution load reduction 

indicators at an appropriate scale to determine short-term water quality improvements and 

effectiveness of the conditions of the Draft 2012 Agricultural Order.  

Item No. 4 3 March 14-15, 2012 

Overall, the Agricultural Proposal does not comply with the Water Board’s plans, policies, 

and the law as follows: 

The Agricultural Proposal is not consistent with Water Code section 13269 nor with the 

State Water Resources Control Board’s “Policy for Implementation and Enforcement of the 

Nonpoint Source Pollution Control Program” (NPS Policy) and it is not enforceable. 

- It establishes a less stringent (and not legal) standard for those dischargers who join a 

third-party group compared to those who do not. Persons who join a third-party group 

would be required to “work towards compliance” with water qual ity standards, rather than 

comply with water quality standards. Moreover, “working towards compliance” is a vague 

term based on unacceptable parameters, such as qualitative “audits, surveys and reporting 

that do not indicate water quality conditions or measurable improvements in pollution load 

reduction, and unreasonable or lack of timeframes by which persons must comply.  

- It does not provide adequate information for the Water Board to evaluate individual 

compliance, progress towards water quality improvement or effectiveness of the waiver’s 

conditions. Monitoring reports would aggregate information (by unspecified groups without 

individual farm information) and would include information, for example, about the 

numbers of growers participating and implementing certain types of practices, instead of 

information that quantifies the effectiveness of practices and pollution load reduction (e.g., 

amount of nitrate prevented from leaching to groundwater, reductions in toxicity measured 

in farm discharge, amount of sediment prevented from leaving a farm). Aggregation of data 

cannot be used to cover up or obscure the sources and amounts of pollution being 
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discharged. The proposal does not contain milestones that indicate reasonable pollution 

reduction or water quality improvement within the five-year term of the waiver. 

The Agricultural Proposal does not address impacts on drinking water sources, nor propose 

timely management practices to protect aquatic habitats. The Agricultural Proposal deleted 

several conditions from the Draft Agricultural Order that are needed to protect and improve 

groundwater and deleted the provisions with respect to aquatic  habitat. 

Agricultural representatives estimate of costs and comparison of costs does not allow for an 

appropriate comparison between the staff proposal and the agricultural proposal. 

- Agricultural representatives estimated costs of the Agricultural Proposal by including only 

institutional and administrative costs to implement the “third-party” group concept; they 

did not include the costs to dischargers to implement management practices to reduce 

pollution loading or improve water quality. 

Item No. 4 4 March 14-15, 2012 

- Agricultural representatives compared their administrative costs to cost estimates for 

presumed management practices “required” by the Draft 2012 Agricultural Order, as if the 

Agricultural Proposal would not include management practices. This is not a valid 

comparison. 

- Only the Agricultural Proposal would result in extra administrative costs to pay for the  

“third-party group” that are not included in the staff proposal  

If the Agricultural Proposal includes management practices to reduce pollutant loading, the 

overall cost would be similar to the cost of Water Board staff’s Draft 2012 Agricultural 

Order. The overall costs of the Agricultural Proposal may be higher due to the extra 

administrative costs. 

In addition to the Agricultural Proposal, staff also evaluated a proposal submitted by 

several environmental groups (Environmental Proposal). The Environmental  Proposal does 

comply with the Water Boards plans, policies, and the law, and supports Water Board 

staff’s first Preliminary Draft Agricultural Order, dated February 2010, but states that the 

February draft should be strengthened in certain areas. For example: storm water 

protections should be much stronger and the two year timeline for Pesticide Runoff/Toxicity 

compliance is too liberal. 

In summary, the Draft 2012 Agricultural Order DOES the following: Establishes three tiers 

addressing various threats to water quality; Requires compliance with water quality 

standards over time; Is consistent with the NPS policy; Establishes that compliance means 

a) implementation of management practices, b) reporting short-term indicators of practice 

effectiveness and/or pollution reduction, and c) improving practices if they are not effective 

at pollution reduction; and Requires submittal of ground and surface receiving water 

monitoring data to indicate long-term water quality improvement and provide information 

for prioritizing implementation (for farmers, the public, and the Water Board).  
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The Draft 2012 Agricultural Order does NOT: Specify the manner of compliance (farmer 

chooses own methods to meet water quality standards); nor require immediate compliance 

with water quality standards. 

Implementation of a renewed and updated Agricultural Order, without further delay, will 

address the severe water quality problems and improve water quality in the agricultural 

areas of the Central Coast Region consistent with the Water Board’s Mission and the 

Porter-Cologne Water Quality Control Act. Staff recommends that the Water Board take the 

following actions: 

Adopt the updated 2012 Conditional Waiver of Waste Discharge Requirements for Irrigated 

Agricultural Waste Discharges, as proposed by staff for the September 1, 2011 Board 

Meeting with the revisions identified in this staff report (Draft Agricultural Order No. R3 -

2012-0011); 

Item No. 4 5 March 14-15, 2012 

Adopt the Monitoring and Reporting Program (MRP) as proposed by staff for the September 

1, 2011 Board Meeting with the revisions identified in this staff report (Draft MRP No. R3-

2012-0011); 

Adopt the Resolution to Certify the Final SEIR, as proposed by staff for the September 1, 

2011 Board Meeting with the revisions identified in this staff report (Resolution No. R3-

2012-0012), including a statement of overriding considerations; 

 

                                                   

   


